

































































» Insurrection: The Black’s Law Dictionary (7" Edition) defines insurrection as “a
violent revolt against an oppressive authority, usually a government.” This connotes
an action by a group of persons in a collective act aimed at an authority. The deceased
being an individual cannot reasonably be said to be capable of committing
insurrection against an authority. While the Respondent alleged that the deceased
was in the company of other persons suspected to be cultists, in their words “an
information report indicating the presence of suspects and suspected cultist
in a suspected criminal hideout in Okarki Community”, there is no evidence
before the Court indicating that the suspects were carrying out activities that
constitute a violent revolt against the authority. Besides, the authority which
the deceased was revolting against was not indicated. They are alleged to be
in a hideout which obviously connote that their activities are confined to the
private hideout where they are alleged to operate. The Court is of the
considered opinion that the facts of this case do not amount to a violent revolt as
anticipated by the definition. The Court finds that the claim of insurrection does not
avail the troops and the use of force that killed the deceased cannot be justified under
Article 33(2) (c) for the Constitution of the Respondent.

= Mutiny: The Black’s Law Dictionary (9th Edition) defines mutiny as “an
insubordination or insurrection of the Armed Forces against the authority of their
commander; a forcible revolt by members of the military against constituted
authority, usually their commanding officers.” The deceased in the instant case was
not a member of the military and is therefore not capable of carrying out an act of
mutiny. The provision not being applicable to the deceased cannot exonerate the
Respondent from the use of force that killed the deceased and consequently not
available as a defense under Article 33(2) (c) of the 1999 Constitution of the
Respondent.

= Riot has been described by the same Dictionary as:
1. “An assemblage of three or more persons in a public place taking concerted acts
in a turbulent and disorderly manner for a common purpose, regardless of the

lawfulness of that purpose.”
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2. “Anunlawful disturbance of the peace by an assemblage of usually three or more
persons acting with a common purpose in a violent or tumultuous manner that
threatens or terrorizes the public or an institution.”

111. The records before the Court do not suggest that the deceased engaged in any
unlawful or violent activity. While the averment of the Respondent is that the
Army received intelligence information of activities of cultist in the vicinity,
and proceeded to dispel them, the Respondent has not convinced the Court that
the conduct of the alleged cultists constituted or had the potential to cause
turbulent, disorderly acts that threatens or terrorize the public or an institution.
The defense that the deceased was engaged in act amounting to riot does not
avail the Respondent.

112. In light of the reasoning above, the Court is of the considered view that the
Respondent has failed to demonstrate that the deceased committed any act
necessitating suppression by its officials. Specifically, the Respondent has not
provided any concrete evidence to substantiate its claim that the deceased's
actions fell within the scope of the exceptions under Section 33(2) (c) of the
1999 Constitution.

113. It is a seitled principle of law that the burden of proving the existence of
alleged facts lies on the party making the allegation. The Court has time and
again stated that a party making an assertion has an obligation to support same
with uncontroverted evidence. Claims without evidence, are viewed as mere
statements that have been explained without evidence to persuade this Court of

its veracity,. MATTHEW ISABU V. FEDERAL REPUBLIC OF NIGERIA
ECW/CCI/IUD/41/22 @ pg.25 para 79.

114. Inall, the Court is convinced that the facts before it do not demonstrate a justification
anticipated under the provision of Section 33(2) (c) of the Constitution of the Federal
Republic of Nigeria and finds that the defence advanced by the Respondent is not
supported by the constitutional framework. The Court therefore holds that the
killing of Mr. Joseph Izu is unlawful and inconsistent with the principles of

legality.
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115. Given that the Respondent's failure to substantiate the purpose behind the
killing of the deceased renders the act unlawful void ab initio, any determination
regarding the use of force permitted by law and its reasonable necessity is of no
moment.

116. Consequently, the Court holds that the deprivation of the life of Mr. Joseph Izu not
being in accordance with law of the Respondent is arbitrary and a violation of Article 4
of the African Charter.

On failure to carry out an effective investigation into the unlawful killing of the Mr.
Joseph Izu.

117. The case of the Applicant is that in their efforts to ensure that the matter is
investigated, and the perpetrators are brought to book, they filed several
petitions to various organs of the Respondent namely;

" Complaint to the human rights desk of the Nigerian Army (Annexure 5).

= Petition to Member representing Ahoada West/Ogba Egbema/Ndoni Federal
Constituency in the House of Representatives (Annexure 6).

» Complaint to Akinima Division of the Police Force on 16th October 2016.

* Petition and Supplementary petition to the National Human Rights
Commission (Annexure 9 & 10).

* Petition to the Presidential Panel (Annexure 12) 26th September 2017.

a) The Applicant claimed that only the Presidency responded positively to the
petition by setting up a Presidential Panel for the Review of Compliance of the
Armed Forces with Human Rights Obligations inaugurated by the President of
the Respondent in 2017. The objective was to a). look into and review the
compliance level of the Armed Forces to extant laws and rules of engagement,
b) investigate alleged human rights violations, the conduct of the armed
personnel in local conflict and insurgencies and ¢) recommend measures to
curb/prevent violation of fundamental human rights during conflict situations.

118. The Applicant confirmed appearance and submission of relevant documents
to the said panel but no action has been taken in respect of the investigation.
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119. The Respondent on their part submit that at the end of the investigation, the
panel submitted the report with recommendation for the approval of the
Nigerian President following which it can be implemented. While the Report
has not been approved for implementation as at the time of filing this action,
the Respondent maintained that their duty to investigate the killing of Joseph
Izu has been fulfilled.

Analysis of the Court

120. Having held that the killing of the deceased was unlawful, the Court is now
well-placed to determine whether the duty of the Respondent to investigate and
proffer an effective remedy has been duly fulfilled.

121. The State has the duty to protect all persons on its territory and to investigate
and punish all acts of violence and violation committed on its territory. The
duty of due diligence in international law enjoins a State to take action to
prevent human rights violations, and to investigate, prosecute and punish the
perpetrators when they occur. The State’s failure or omission to take preventive
or protective action itself represents a violation of basic rights on the State’s
part, which is because the State controls the means to verify acts occurring

within its territory. See OBIOMA C.0. OGUKWE V REPUBLIC OF GHANA
ECW/CCJ/JUD/20/16 @ pg. 13. See also MRS MODUPE DORCAS AFOLALU V.
FEDERAL REPUBLIC OF NIGERIA ECW/CCJ/JUD/15/14 @ pg. 13.

122. This duty is more imperative as it concerns the right to life which is the
fulcrum of all other rights. In that regards, States have a responsibility under
the African Charter to take steps both to prevent arbitrary deprivations of life
and to conduct prompt, impartial, thorough, and transparent investigations into
any such deprivations that may have occurred, holding those responsible to
account and providing for an effective remedy and reparation for the victim or
victims, including, where appropriate, their immediate family and dependents.
See COMMENT 3 ON THE AFRICAN CHARTER ON HUMAN AND PEOPLE ON THE
RIGHT TO LIFE See MRS. HELEN JOSHUA & ANOR. V FEDERAL REPUBLIC OF

NIGERIA ECW/CCJ/JUD/02/22 @ pg. 37/38, para 97. See also DEYDA HYDARA JR &
2 ORS V. REPUBLIC OF THE GAMBIA ECW/CCJ/JUD/17/14 @ pg. 6.
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123. The requirement for an effective investigation in the event of loss of life has
been re-echoed by the Court in its line of jurisprudence. The State’s obligation
to protect the right to life underscore the obligation to carry out an effective
investigation into any loss of life in consonance with the State's general duty

under Article 1 of the African Charter. See DANIEL AGADA OKOH & 42 ORS. V.
FEDERAL REPUBLIC OF NIGERIA ECW/CCJ/JUD/04/21 @ pg. 28 para 77.

124. The uncontroverted fact before the Court is that the Respondent indeed
carried out an investigation into the alleged unlawful killing of Joseph Izu by
setting up a Presidential panel of enquiry into the conduct of Army in respect
of the instant case. The Applicant participated in the hearing and submitted
relevant documents. It is equally uncontroverted that the panel concluded the
investigation and submitted the report to the Nigerian President for approval to
implement the recommendations. However, the report as at the date of filing
this action has not been approved for implementation.

125. The essence of an effective investigation into the violation of a human right
is not only to unrave] the event leading to the violation of the said right but to
ascertain the perpetrators for prosecution and above all provide effective redress
for the victims. These requirements are indeed an indispensable obligation of

any State in matters like the instant one. See SIMEON BABANI SEIIDU ABU & 2
ORS v. FEDERAL REPUBLIC OF NIGERIA ECW/CCJ/JUD/29/22 @ para 117. See also
MARTHA ADAMU & 7 ORS v. FEDERAL REPUBLIC OF NIGERIA
ECW/CCJ/JUD/33/19 @ pg. 21.

126. From the facts before the Court, the investigation did not proceed beyond the
submission of the report to the Nigerian President. The report is not in the public
domain, so there is no public information about the content or and recommendations
to ascertain whether any culpability was ascribed to the Army for the action of the
troops in respect of the death of Mr, Joseph Izu.

127. Under this circumstance, it is impossible to conclude that perpetrators have been
identified with the intent to prosecute as well as redress the victim in conformity with

the responsibility of the Respondent.
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128. The ultimate aim of an effective investigation into human rights violations is
not only to identify the perpetrators but to punish them with the aim of ensuring

non-repetition, deterrent, and compensate the victims of such violations.
STELLA KUBAGEE & 4 ORS V GHANA supra pgs. 21-22 paras. 83-85

129. The core essence of punishment are deterrence, retributive, preventive, and
reformative. An investigation of human rights violations that finds culpability
but is devoid of these objectives cannot be regarded as effective in the eye of
the law. It is an exercise in futility deprived of any value in proving compliance
with the attendant obligation to investigate under Article 1 of the African
Charter.

130. While the Court is convinced that an investigation was carried out by the
Respondent, however with the report remaining unpublished and
unimplemented, the Court gives no credence to the said investigation.

131. Accordingly, the court holds that the investigation carried out by the
Respondent falls short of the standard of effectiveness. The Respondents are
therefore in violation of their obligation to carry out a proper and effective
investigation into the violation of the right to life of Mr. Joseph Izu.

On the violation of the right to fair hearing.

132. The Applicant alleged a violation of their right to fair hearing contrary to Article
7 of the African Charter as all authorities, persons and institutions whom they
petitioned have not provided any reasonable recourse for the attainment of justice.

133. The Respondent on the other hand maintained that the Applicant was heard at the
Presidential Panel of Investigation set up by the President of the Respondent and
tasked with looking into the compliance of the Armed Forces of Nigeria with human
rights obligations. Therefore, the claim of the Applicants that their right to fair
hearing has been violated cannot stand.
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Analysis of the Court.

134. The right to a fair hearing is captured under Article 7 of the African Charter.
Article 7 (1) of the Charter provides that: “Every individual shall have the right
to have his cause heard. This comprises:

a. The right to an appeal to competent national organs against acts of
violating his fundamental rights as recognized and guaranteed by
conventions, laws, regulal‘ians and customs in force.

b. The right fo be presumed innocent until proved guilty by a competent
court or tribunal,

c. The right to defence including the right fo be defended by counsel of
choice

d. The right to be tried within a reasonable time by an impartial court or
tribunal,

135. The right to a fair hearing is a fundamental principle of justice which ensures that
individuals accused of a crime have a fair, impartial and public hearing before a
competent, impartial and independent tribunal within a reasonable time. Article 7 of
the African Charter therefore provides the indices for which fair hearing can be
enjoyed.

136. From the submissions of the Applicant, several complaints were made to
various national organs of the Respondent which include, the Nigerian Police,
the Nigerian Army Human Rights desk, the Member of House of
Representatives representing Ahoada West/Ogba Egbema/Ndoni Federal
Constituency, the National Human Rights Commission and the Presidential
Panel for the Investigation on the level of compliance by the military with
human rights obligations.

137. The Applicant narrows their complaint regarding the violation of their right
to fair hearing to National Human Rights Commission who allegedly failed to
determine their petition within a reasonable time contrary to Article 7(1) d.

138. Indeed as submitted by the Applicant, The National Human Rights
Commission (NHRC) Act 2010 CAP C23 LFN, Section 5 (a)-(c) vests the
Commission with the power amongst others;

y dn =%
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a. To deal with matters relating to the promotion and protection of human
rights, monitor and investigate all alleged cases of human rights violations in
Nigeria and make appropriate recommendations to the Federal Government
for the prosecution and such other actions as it may deem expedient in each
circumstance;

b. Assist victims of human rights violations and seek appropriate redress and
remedies on their behalf.

139. It is on this basis that the Applicant submitted a complaint to the National
Human Rights Commission, seeking redress for the violation of the deceased's
right to life. Their claim is that following the submission of the petition, no
public hearing was conducted. Despite consistent follow-ups by the Applicant,
the Commission, nearly two years after the petition was filed, sent a letter to the
Applicant's Counsel (Annexure 11), stating its inability to proceed due to lack
of response from the Nigerian Army. See 25-26 of the Initiating Application. To
date, nearly three years after the incident, the Commission has neither taken
further steps nor informed the Applicant of any action taken in this regard.

140. In response to the allegation of the violation of the Applicant’s right to a fair
hearing, the Respondent reaffirmed that the Applicant was indeed heard before
the Presidential Panel thus the allegation cannot stand. However, with regard to
the complaint filed by the Applicant before the Commission, the Respondent
failed to address this issue in its defence. Nevertheless, the court takes
congnisance of Annexure 11 submitted by the Applicant which is a letter is sent
by the Commission to the Applicant on the 29" of August 2018 stating thus;
“The Commission wishes to inform you that a letter has been sent to the Chief
of Army Staff and is awaiting response...”

141. While Annexure 11 did not emanate from the Respondent as a defense to the
allegation of undue delay in hearing the petition of the Applicant, the document

having been lodged before the Court, the content therein becomes evidence
which the Court is obliged to examine irrespective of the party from which it

originated.
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142. By this document, the understanding of the Court is that the failure of the
Nigerian Army to respond to the Commission’s letter effectively stalled the
Applicant’s proceedings as no further action has been taken up to the time of
the filing of this Application.

143. The issue for the Court to determine is whether the failure of the Army to
respond to the letter written by the Commission exonerate their failure to
determine the Applicant’s petition expeditiously. In doing this, while it is not in
dispute that the Commission is empowered to investigate the violation of
human rights, it is important to know the powers of the Commission to carry
out effective investigation including powers to compel attendance, produce
document and corresponding sanction for failure.

144, In this regards, Section 6(2) (b)-(¢) of the NHRC Amended Act of 2011
empowers the Commisison upon obtaining an order of the Court to:

(b) Summon and interrogate any person, body or authority to appear before
it for the purpose of a public inquiry aimed at the resolution of a complaint
of human rights violation;

(c) issue a warrant to compel the attendance of any person who, after having
been summoned to attend, fails, refuses or neglects to do so and does not
excuse such failure, refusal or neglect to the satisfaction of the Commission;
(d) compel any person, body or authority who, in its opinion, has any
information relating to any matter under its investigation to furnish it with
any information or produce any document or other evidence which is in his
or her custody and which relates to any matter being investigated; and

(e) Compel the attendance of witnesses to produce evidence before it.

145. The Court is of the considered opinion that the above provision has not left
the Commission without power to ensure the conclusion of the investigation in
question. Rather, its implementation prevents impunity from high places. The
failure of the Chief of Army Staff to respond to the letter of the Commission
could therefore have been dealt with either by issuing a summon or upon
continuous refusal to comply, a warrant to compel the Army officer to either
attend the public enquiry or produce relevant documents as to assist in the

investigation.
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146. As earlier indicated, the Commission did nor proffer any defense for the
alleged failure to hear the petition within a reasonable time. The Court therefore
conclusively finds that the powers provided under Sections 6(2) (b)~(e) of the

NHRC Amended Act were not activated to bring the investigation o an
effective end.

147. The principle of a fair hearing within a reasonable time is fundamental to
Jjustice and enshrined in Article 7(1)(d) of the African Charter. Indeed, justice
delayed is justice denied, as undue delays not only undermine confidence in the
legal system but also cause hardship, uncertainty, and the perception of
injustice. This principle is therefore inviolable. See Zimbabwe Lawyers for
Human Rights & Another v. Zimbabwe (2008) AHLR 130 para 130.

148. In this wise, the Commission’s failure to take steps provided by law to
address the inaction of the Nigerian Army constitute a violation of the
Applicant’s right to a fair hearing within a reasonable time. See Kessie
Menveinoyou v. Togolese ECW/CCJ/JUD/34/24, p. 52.

149. In light of the foregoing, the Court holds that the Applicant’s right to a fair
hearing provided under Article 7 (1) (a) & (d) of the African Charter has been
violated by the Respondent.

REPARATIONS

150. In the present case, the Court has determined that the Respondent violated
the Applicant’s right to life through the unlawful killing of her father, the failure
to investigate the killing and further infringed upon her right to a fair hearing.
Consequently, the Respondent bears an obligation to provide appropriate
reparations.

151. The concept of reparations encompasses the purpose, intent, and justification
behind compensatory measures afforded to individuals or groups who have
suffered human rights violations, injustices, harm, or exploitation. Reparations
serve to acknowledge past wrongs, provide restitution, and promote justice and
healing. In essence, they aim to deliver both material and symbolic justice to
those affected by systemic oppression, exploitation, or violence.
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152. A State is legally obligated to provide full reparation for any injury resulting
from an internationally wrongful act for which it is responsible. Such
reparations should, where possible, restore the victim to their original condition.
Where full restitution is impracticable, compensation may be awarded, and, in
certain cases, an official acknowledgment or apology for the breach may

significantly contribute to addressing the harm suffered. MOUKHTAR IBRAHIM
V. GOVERNMENT OF JIGAWA STATE & 3 ORS (ECW/CCJ/JUD/12/14, PARAGRAPH
120), SEE ALSOHAMMA HIYA & ANOR V. REPUBLIC OF

MALI(ECW/CCJ/JUD/05/21). See also The United Nations Basic Principles on
Reparations, General Assembly Resolution 60/147 December 2005 Pg. IX

153. Accordingly, the Court will now proceed to determine whether the Applicant
is entitled to the orders sought.

i. An order directing the Respondent to pay compensation in the sum of
#2,000,000,000 (Two Billion Naira) Only, to the Applicants herein.

ii. An order enjoining the Respondent to take appropriate steps to
investigate the killing of Joseph Izu for the purpose of bringing criminal
proceedings against the perpetrators.

iii. Interest at the rate of 15% per annum on the judgment debt from the date
of judgment until the judgment debt is finally liquidated.

iv.  Anapology from the Federal Republic of Nigeria to the Applicants herein
for the violation of the Applicant’s rights in the case of killing of Mr.
Joseph Izu which apology shall be published on a full page in 2
Newspapers having national circulation in Nigeria.

154. With respect to the first order, the Applicant sought compensation in the sum
of ¥2,000,000,000 (Two Billion Naira) only. Given the irreversible nature of
the violation in this case, since the deceased cannot be brought back to life, the
provision of material or symbolic justice is imperative.

155. The Court considers the Applicant’s claim for compensation to be
appropriately classified as non-pecuniary or moral damages. The African Court
of Human Rights has elaborated on the nature of such damages, emphasizing
that they are awarded to compensate for suffering, psychological harm, grief,

* o DB
b



emotional distress, trauma, and loss of financial support. These damages
encompass anguish, sadness, distress, fear, frustration, anxiety, inconvenience,
humiliation, and reputational harm resulting from the

violation. BENEFICIARIES OF LATE NORBERT ZONGO & 4 ORS V. BURKINA
FASO (REPARATIONS) 2015 1 AFCLR 258.

156. Furthermore, it is a principle of international law that every person who has
suffered a violation of his or her human rights is entitled to a fair and equitable
remedy, considering that in human rights violations, full compensation is, as a

rule impossible. See CHIEF SUNDAY ADEYEMO V REPUBLIC OF BENIN
ECW/CCJ/IJUD/50/23 @ pg. 24.

157. In this instance, the Applicant’s severe pain and suffering, emotional and
psychological distress, trauma, and financial dependence on the
deceased justify an award for moral damages. The Court therefore finds that the
Applicant is entitled to compensation. However, the amount claimed is deemed
excessive and unrealistic.

158. Regarding the interest rate on the judgment debt, Applicant sought 15% per
annum on the judgment debt from the date of judgment until the judgment debt
is finally liquidated. In this regard, the Court decides that the Applicant is
entitled to a percentage interest based on the prevailing savings rate applicable
in the ECOWAS Bank for Investment and Development (EBID).

159. On the second order sought, the Court finds that the investigation conducted
by the Respondent was inadequate, as it did not progress beyond the submission
of a report to the Nigerian President. This falls short of the standard for an
effective investigation. The Court therefore finds that the Applicant is entitled
to an effective investigation into the killing of her father.

160. The Court declines the last relief of the Applicant requesting a public
apology. The Court considers that other reliefs granted are sufficient and
adequate to address the violations established in this case. The Court therefore
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finds no compelling justification to grant the request for a formal public apology
in this instance.

COSTS
161. Article 66 (1) of the Rules provides, “A decision as to costs shall be given in
the final judgment or-in the order, which closes the proceedings.”

162. Having not prayed for costs, the Court will rely on Article 66 (11) of the Rules
of procedure of the Court which states: “If costs are not claimed, the parties
shall bear their own costs.”

163. The Court therefore orders that all parties bear their costs.

IX. OPERATIVE CLAUSE

164. For the reasons stated above, the Court sifting in public after hearing both
parties on the merits:

i. Declares that the application is admissible with respect to the 2°9 Applicant
only.
ii. Declares the application of 1% and 3™ Applicants inadmissible.

iii.  Declares that the killing of Mr. Joseph Izu is a violation of his right to life
guaranteed under Article 4 of the African Charter on Human and Peoples’
Rights.

iv. Declares that the Respondent has violated the right to fair hearing of the 1%
Applicant

v. Orders the Respondent to take appropriate steps to investigate the killing of
Joseph Izu for the purpose of prosecuting the perpetrators.

vi. Orders the Respondent to pay compensation in the sum of N10,000,000.00
(Ten Million Naira}) only to the 1** Applicant.

vii.  Orders the Respondent to pay interest to the Applicant in accordance with the
interest rate of EBID as at the time the judgment sum is due to the date of

payment,
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viii. Declines all other reliefs sought.



As to costs:

ix.  Orders each Party to bear its own costs.

Hon. Justice Ricardo Claudio Monteiro Gongalves
Hon. Justice Dupe Atoki /Judge Rapporteur

Hon. Justice Edward Amoako Asante

Dr. Yaouza OURO-SAMA-Chief Registrar

Done in Abuja, this 28" day of February 2025 in English and translated into French
and Portuguese.
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